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DECISION AND JUDGMENT

SUPREME COURT -~ STATE OF NEW YORK
COUNTY OF NASSAU - PART 17

Present: HON. WILLIAM R. LaMARCA

Justice

ALEXANDER BURSAC, Motion Sequence #1

Submitted October 6, 2008
Petitioner, XXX
-against- . INDEX NO: 17966/08

NASSAU COUNTY EXECUTIVE

THOMAS R. SUOZZ|,
Respondent.

. The following papers were read on this motion:

Notice of Motion/Order to Show Cause......... reesomapearmashensestmen e ARasaraR SR POOSS 1
Verified ANSWer...ccoviiciecermernerererernrenesrisresssrersesenesann LenanaracroasenssaseansrasursIOnsanS 2
SCOTT Affirmation in OpPOSHHON.. ... v e rnererannsn corsessrataranioned
HAYDEN Aﬁidavit in Opposit'on ---------- .l-.-.-llI.'-'.'...'F‘-I-!.A’.l‘l'...'..'..."... llllllll 4
Memorandum of Law in Opposutlon.......;.............‘..‘.........,......, .................... 5
Reply Affirmation, ... U, 6
Requested Relief
Patitioner, ALEXANDRA BURSAC, mioves for an order, pursuaiit to CPLR Articie

78, toreview the action of the respondent, NASSAU COUNTY EXECUTIVE THOMAS R.
SUOZZI (hereinafter referred to as the “COUNTY EXECUTIVE"), in the placing of
petitioner's name and picture and identifying information on the requndent’s Internet
website described in press releases as the “Wall of Shame” and for a permanent

injunction enjoining and restraining the COUNTY EXECUTIVE and his agents from posting
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said name, picture and identifying information on said website and directing the removal
of same. Oralargument with re'spect to petitioner's request fo.r a preliminary injunction was
heard, on October 6, 2008, at which time the Court declined to grant the requested relief
pending determination of the petition, preferring to maintain the sta‘cuéquo ﬁntil the legal
issues rajsed herein were thoroughly researched. Counsel for the COUNTY EXECUTIVE
opposes the petition, which is determined as follows:
Backgfound |

In this case of ﬁrsf impression, the question presented is whether the COUNTY
EXECUTIVE exceeded his authority or breached some consﬁtutional protet:tion in posting
petitioner's name, “mug shot” picture and identifying information on an Internet websnte
regu!arly maintained by the COUNTY EXECUTIVE for publication of newsworthy press
releases. Some of the press releases announced new Driving While lntoxicated (DWI1)
arrests in th»e County, which the COUNTY EXECUTIVE described as the “Wall of Shame,
for the announced purpose of publicizing the names and arrest pictures of “those who
break the law by driving drunk” and to “make sure their friends, heighbors and families
 know about it" (Press Release, Exhibit “B” to the moving papers), Counsel fdr petitioner
states that, on or about May 30, 2008, in his official capacity, the COUNTY EXECUTIVE,
together with the Poiice Commissioner Mulvey, created the “Wall of Shame” and,
thereafter, held numerous press conferences to publicize the “scarlet letter” campaign
(Press Release, Exhibit “A” and Newsday.com, Exhibit “E" to the movfng papers), and sent
the names and photographs of those accused of drunk driving and related offenses to
various media outlets which were encouraged to post said information to insure that the
“shaming” was public and widespread (Affirmation of Petitioner's Attorney),
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On or about June 10, 2008, petitioner, with no prior arrests or convictions, was
arrested and charged by fhe Nassau County Police Department and the Nassau County
District Attorney's Office with a violation of the Vehicle and Traffic Law (VTL) §1192.2
(Driving While Intoxicated, hereinafter referred to as “DWI") and §1192 4, (Driving While
Ability Impaired by Drugs, hereinafter referred to as ‘DUI"), The allegations are that
petitioner was 6perating a motor vehicle with a .09 Blood Alcohol vLevel (.08 is the legal
limit) as well as operating a motor vehicle while under the influence of drugs. Counsel for
petitioner points out .that, on. August 1, 2008, the DUl drug charge was dismissed as the
urine test for drugs was negative, and that, to date, a plea of not guilty has been entered
- but there has been no disposition or conviction on the remai'ning DWI count in the Nassau
- County District Court. | | |
| One week after petitioner's arrest, on or about June 17, 2008, the COUNTY
EXECUTIVE, in his official capécity. 'posted the name and arrest picturé of petitioner ori
- the County website, embedded in a press release. By letter, dated Séptember 22,2008,
petitioner demanded that the COUNTY EXECUTIVE remove her name and picture from
the “Wall of Shame”. Counsel for petitioner states thét the request has not been complied
with and incorrectly asserts thatthe COUNTY EXECUTIVE continues to re-post petitioner's
name and picture on the website as new names are added to the "Wail of Shame”. In
actuality, the County maintains only the original press release of petitioner's name on its
website, by date of publication, containing her name, picfure and identifying information. |
The "Wall of Shame” campaign has garered national press coverage and has become

embedded in Internet search engines and press websites. Itis petitioner’s position that the
posting of her name and picture onto the “Wall of Shame" has caused, and continues to

~
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cause, great damage to the petitioner in that she has suffered public humiliation, great
em barrassment, the potential loss of employment, unwarranted telephone calls and emails
as well as the potential for a multitude of future harm - all without a prior finding of guilt.
Counsel for petitioner argues that the “Wall of Shame" is a form of pumshment that is
beyond the authonty of the COUNTY EXECUTIVE to impose, citing State of New York v
Letterlough, 86 NY2d 259, 631 NYS2d 105, 655 NE2d 146 (C.A. 1995) and, moreover,
violates the United States and New York State Constitutions by depriving petitioner of due
process and the equal protection of the law and amounts to cruel and unusual punishment.
Counsel for petltxoner asserts that petitioner is entitled to the “presumption of innocence”
and that the “Wall of Shame” is in violation of lawful procedure, is arbltrary and capricious,
is an abuse ofdtscretlon and that petitioner has been deprived of a heanng and procedural
due process. |

In nppositicn to the motion, counsel forthe COUNTY EXECUTIVE essentially states
that tha petition should be diémissed because the information that is being posted in the
Internet press releases about petitioner’s arrest is a matter of public record.which can be
accessed by the public, including the news media, through the Freadom of Information Law
(FOIL). Cnunsel forthe COUNTY EXECUTIVE argues that there is no constitutional liberty
or pr;perﬁy ierest to which due process attaches that can be found in the publication of
a public record on a website; nor does an individual's interest in his or her reputation,
standing alone, constitute “liberty” or “property” under the Due Process Clause of the
United States or New York State Constitution, citing Paul v Davis, 424 US 693, 96 S. Ct.
1155 (US Sup. Ct. 1976). Counsel for the COUNTY EXECUTIVE asserts that petitioner

has not alleged that she sustained specific damages attributable to the dissemination of
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public information, nor can she prevail on her claims that the removal of mdwlduals from
the “Wall of Shame" who are under the age of eighteen (18) years of age or the fallure to
include other individuals arrested for crimes other than DWI deprives her of equal
protection under the law. Counsel! for respondent contends that there is a rational basis
for granting youthful offender status to sixteen (16) to eighteen (18) year old arrestees
(Criminal Procedure Law §720.10), as well as a rational basis fof publicizing the names
and pictures of those arrested for DW!, which has thé goal of deterring others fr_om drinking
and driving. Itisthe COUNTY EXECUTIVE's posiﬁon.that the COUNTY"s DWI publication
bolicy has a legitimate and importént purpose and that petitioner cannot rebut its rationality
and, therefore, the policy does not violate the equal protection clause of the Constitution.
Counsel for the COUNTY EXECUTIVE points out that the posted‘ information‘is corrébf
and, in the interests of public health and- safety, the COUNTY EXECUTIVE’S “Wall of
Shame’is a reasonable measure to deter those who would operate a motor vehicle while
under the effects of drugs or alcohol. | |
The rationale for the “Wall of Shame” is set forth in the affidavit of Rbbert Hayden

Esq., an Assistant District Attbmey and Deputy Chief of the Vehicle Crimes Bureau in the
District Atiorney's office, who states that the County has committed enormous resources
to deai with the deadiy problem of driving while under the influence of aleohol or drug‘s and
recognizes the need for preventive tools to address the problem before there is a need for
criminal prosecution. Mr. Hayden states that his office supports the initiatives of the
COUNTY EXECUTIVE aimed at'increasing awareness as to the dangers and penalties for
driving drunk which he believes acts as a detérrence to theée types of crimes. However,
the issue of whether the actions complained of have a deterrent effect on citizens who
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would otherwise be inclined to drive while under the influence of drugs or alcohol is not
before the Court. In this Court's view, the is'éue is whetherthe COUNTY EXECUTIVE has
the authofity to act in the manner set forth above and Whether the petitioner has a valid
constitutional argument. |
The Law
The Court has considered the following legal Issues in resolving the matter before
it:

Article 78 Proceedings

Article 78 of the CPLR provides an expeditious and essentially
uniform procedure for judicial review of matters that were cognizable at
common law under the prerogative writs of certiorari, mandamus and
prohibition. For the most part, Article 78 proceedings are used to challenge
action (or inaction) by agencies and officers of the state and local

government. , .
KK K

It bears emphasizing, however, that although Atticle 78 “abolished”
the writs of certiorari, mandamus and prohibition, the new Article [created in
1937 as part of the Civil Practice Act] did not alter the substantive law on
which they were based. : :

* K K

.- . [T]he availability of a remedy under Article 78 is still dependant
upon a showing by the petitioner that he or she has a right to relief under the
substantive law of certiorari, mandamus or prohibition. See, Newbrand v.
Yonkers, 1941, 285 NY 164, 33 NE75. ltis therefore common for courts and
litigants to denominate a particular Article 78 proceeding as one which is “in
the nature of” certiorari, mandamus or prohibition, as the case may be.

Practice Commentaries, Vincent Alexander, §7801, p.27f., MeKinney's Consolidated Law

of New York (2008).
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The instant Article 78 proceeding is in the nature of mandamus to review.
‘Mandamus to review is the modern name for judicial review of ‘administrative’
determinations involving the exercise of discretion”. Practice Commentaries, Vincent
Alexander, §7801, p.36f., McKinney's Consolidated Law of New York (2008). While
certiorari is the form of réview of a "judici;il or quasi jUdicial” determination after a legally
required tr‘ial type hearing, when a determination is “administrative” and involves a
judgment or discretion made in the absence of such a hearing, mandamus to review is
appropriate. (Id). The standard of review in the instant proceeding is whether the
determin_'ation was arbitrary and capricious or affe.cted by an error of law as opposed to
.the “substantial evidence” standard required in certiorari proceedings. (Id.) |

In the instant :proceéding which éeéks review of the COUNTY EXECUTIVE's
déierminationto publish petitioner's name, pictufe and identifyirig information on the "Wall
of Shame”, counsel for the COUNTY EXECUTIVE interposes two (2) affirmative defenses
alleging that the petition does not set forth a viable cause of action under CPLR Article 78
as there has been no determination regardmg the petitioner that could be deemed arbitrary
and capricious as the actions complamed of are only “ministerial” in nature, (Respondent'
Verified Answer). As set forth in CPLR §7803, the only questions that may be raised in a
CPLR Articie “./'Svproceeding are, in pertinent part, ‘2, whether the body or officer
proceeded, is proceeding or is a'bout‘to proceed without or in excess of jurisdiction; or 3.
whether a determination waé made in violation of lawful pfocedure, was affected by an
error of law, or was arbitrary and capricious or an abuse of discretion as to the measure

or mode of penalty or discipline imposed..." (CPLR §7803).
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Herein, the petitioner asserts that the COUNTY EXECUTIVE's éctions have usurped
to himself the jurisdictional authority'to punish a person charged with a crime, that
“sharhing" a citizen is not an acceptable form of punishment, and that the COUNTY
EXECUTIVE, in this instance, has acted in an arbitrary ahd éapricious manner. Counsel
for petitioner claims that there is no other forum for seeking the requested relief. In this
Court's view, the CPLR Article 78 proceeding is a proper vehicle to review the claims of the |
petitioner and the actions of the COUN_TY EXECUTIVE on the substantive merits and,
therefore, rejects the COUNTY EXECUTIVE's affirmative defenses. A citizen must have

an avenue to test the action ofthe COUNTY EXECUTIVE, which may have an impact on

a constitutionaliy protected right.

Separation of Powers

Free government consists of three departments, each with distinct and
independent powers, designed to operate as a check upon those of the other
two co-ordinate branches. The legislative department makes the laws, while
the executive executes, and the judiciary construes and applies them. Each
department is confined to its own functions, and can neither encroach upon
~nor be made subordinate to those of another without violating the
fundamental principal of a republican form of government. .

In Re Davies, Attomey General, 61 NE 118,56 L.R.A. 855, 32 .N.Y. Civ. Proc. R 163 (C.A.
1901). | o )

| Article il of the Nassau County Charter, entitied “EXECUTIVE", sets forth the duties
and responsibilities of the COUNTY EXECUTIVE, which are broad and multi-faceted and
include the preparation of the annual budget, reporting on. the financial and other
transactions of the County and its many departments, administrating and supervising the

offices and functions of the County government and the services provided to its citizens.
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The report of the COUNTY EXECUTIVE on the financial and other transactions of the
County is to be presented in person before a .sessfon of the County Legislature and, the
COUNTY EXECUTIVE may, from time to time refer other information to the County
Legislature that he deems necessary. Mdféover. the COUNTY EXECUTIVE appoints,
subject to confirmation by the County'Legislature the head df everyv depa rtment and office
of the County and may remove said appointees upon appropnate due process
requurements The COUNTY EXECUTIVE may establish advisory commnttees as deemed
necessary and des:rable for the promotlon of the public health safety and welfare
economic development and for any other goal determined by the COUNTY EXECUTIVE
to be for a proper public purpose. (Nassau County Charter §§ 202 and 2083).

There is no evndence before the Court that the COUNTY EXECUTIVE created the
“Wall of Shame” pursuant to any County or State Ieglslatlon. Rather,_ counsel argues that
the actions of the COUNT‘.’ EXECUTIVE have been taken in the iﬁteresis of public health
and safefy and are reasonably related to the stated goalé of deterring drunk driving and
. cannot be said to be arbitrary and capricious. The Court notes that'Nassau County is thé
only County in the State that employs this method of Public disclosure. Petitioner asserts
that the “Wall of Shame” is a punishment and that the COUNTY EXECUTIVE has
overstepped his .jurisdicﬁon and improperly assumed the pbwer granted to the judiciary,
that of punishment. The fact that the COUNTY EXECUTIVE has embarked on a new,
perhaps innovative, program is not determinative of the issues before the Court and is
given no weight in this determination.. Moreover, the Court acknowledges that driving
while intoxicated is a serious offense with deadly consequences to many ihnocent people

and that the COUNTY EXECUTIVE’s campaign to deter drunk driving is a valid exercise
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of the EXECUTIVE's function. At issue is a specific aspect of the proper EXECUTIVE

procedure.

Due Process

Both the United States and the New York State Constitution providé that no person
shali be deprived of life, Iiberty_or property without due process of law. (United Stétes
Constitution, Améndment'XlV; New Yofk State Con‘stitution,' §1, Article 6). Petitioner
claims that, by posting her néme and arrest phbtograph on the County website with other
DWI arrestees without a hearing and béfore she has been convicted of a crime, the
COUNTY EXECUTIVE has violatéd her right to due pfocess of law..

Opposing petitioner's claim, counsel forthe COUNTY EXECUTIVE relies upoh Paul
v Davis, supra, in wﬁich the Supreme Court of. the United States held that the publicizing
of an individual's arrest record prior to é'n 'adedicatidn of guilt and withouf a vhearing doeé
nbt violate due prodess. In Paul v Davis, in an effort to address a serious problem of shop
lifting, the Police. Chief of the Louisville Kentucky Division-df Police alerted lécal meréhahts
of possible shoplifters who might be operating during the 1972 Christmas s‘eason‘ by
distributing fliers containing the »némes arid photographs of persons who were arrested
during the years .1 971 and 1972 or who had been active ih various criminal fields in h‘igh
density shopping areas. At the time of the flier's circulation, respondent was facing a
charge of shoplifting and had not been convicted. Shortly after distribution of the flier, the
charge was dismissed. In a suit against the Police Chief in Federal Court, Davis asserted
that the circulation of the flier publicizing his arrest for shoplifting violated his right to due

process, inhibited him from entering business establishments and seriously impaired his
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ability to find future employment. The petitioner’s motion to dismiss was granted by the
District Court, but was reversed by the Court of Appeals. The U.S. Supreme Court granted
certiorari and reversed the Court of Appeals In rejecting the respondent's due process
}clalm the Supreme Court noted that reputatnon alone does not implicate any "hberty” or
‘property” interest sufﬁc;ent to invoke the procedural protection of the due process clause,
and that something more than simple defamation by the state official must be involved to

estabhsh a constltutlonal claim.

The words “liberty” and “property" as used in the Fourteenth Amendment do
not in terms single out reputation as a candidate for special protection over
and above other interests that may be protected by state law. While we have
in a number of our prior cases pointed out the frequently drastic effect of the
“stigma” which may result from defamation by the government in a variety of
contexts, this line of cases does not establish the proposition that reputation
alone, apart from some more tangible interests such as employment, is
either "liberty” or “property” by itself sufficient to invoke the proced ural

pratection of the Due Process Clause.

Paul v Davis, supra, p.'f 160f.

| Paul v Davis, supra, and its progeny hold that, in order to constitufe a harm of
- constitutional préportion, government conduct Which has the effect of sﬁgmatizing an
individual musi be coupled with édditidnél govefnmental action which affects or alters an
~ individuals Jegal status— aléo known as “stig}ma plUs". See, '}Rolon}v Hennemah, 517 F3d
140, 2008 US App, LEXIS 4021 (2nd 'Circuit2004) (claims for humiliation, embarrassment
and emotional distress are better left to state defamation»laW); vSadaIIa'h v Cify of Utica, 383
F3d 34,2004 US App. LEXIS 18634 (2™ Cir;;uit 2004)(in order to prevail bn a “stigma plus” |
claim, a plaintiff must show, inter alia, a materiai, state imposed alterati'on of the plaintiff's

status or rights such as deprivation of property or termination of employment),
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The New York Court of Appeals has applied the “stigma plus” analysis to the Due
Process Clause of the New York State Constitution in Lee TT v Dowling, and Joel P. v
Bane, 87 NY2d 899, 642NYS2d 181, 664 NE2d 1243 (C.A., 1996), two (2) unrelated CPLR
Article 78 proceedings in which petitioners sought to have their names expunged from the |
New York State Register of Child Abuse and Maltreatment which reports incidents of
alleged child abuse. The State Legislature devised a procedure in which individuals could
request fo have their names expunged from the Register, however, if the report was
supported by “some credible evidence” the individual's name remained on the Ilst

Lee TT was employed as a psychologist in the Child Care Center of a State
Psychlatnc Center. After being listed in the Central Regrster he was transferred out of his
unit. While |t was not clear to the Court that the transfer was the result of the listing, the
- Court found that petitioner’s‘ future prospects of employment in his .chosen»ﬁeldl were
“severely jeopardfzed” by his placement on the Central Register. }'Similarly, Joel P ahd ,
_Aracelis P. Were foeterparents who had to be licensed by the State oran authorized foster |
| care agency pursuant to Social Services. Law §§ 376 and 377. They provided ‘foste'r. care
under a contractual agreement and received compensation for their services under 18
NYCRR '§§427.2 ahd 427.6. As a result of being listed on the Central Register, the foster
children they cared for were removed from their home, they were foreclosed from being
compensated for providing foster care, and they were stripped of a st'atutory preference
given to foster parents who have cared for a child for a continuous period of twelve (12)

months or longer.

12


http://www.onpointnews.com
http://www.onpointnews.com

©n Point Newg

- In beginning its due process analysis, the Court of App'eals, citing Paul v Davis,
supra, found that there was no constitutional prohibition against the State maintaining a list
of suspected abusers to assistin discharging its responsibilitieé to protectand care for the
subjects of abuse or to enforce the penal laws. N

Moreover, such information may be disseminated to others under some
circumstances: government agencies commonly share information for law
enforcement and investigative purposes. The consequent damage fo a
subject’s good name resulting from inaccuracies is not a matter. of
constitutional magnitude and must be addressed by the tort laws regulating
defamation. Indeed the Supreme Court has held that the police can publish
the fact that an individual has been arrested, even though the charges were -
subsequently dismissed, without violating the subject's constitutional rights
(see, Paul v. Davis, supra). The stigma which results from the publication of
such defamatory material is not constitutionally protected. A loss of liberty
results only if some more ‘tangible” interest is affected or a legal right is
altered. . . In the commonly accepted phrase, there must be “stigma plus” .
.. The additional injury may be found in the loss of employment or the
foreclosure of future employment opportunities. . . (citations omitted).

Lee TT v Dowling, and Joel P. v. Bane, supra. The Cqurt of Appeals fbund that
- petitioners had a protecfed interest, and noted that petitibners succeeded on their due
prdcess claims only because they were able to d_emonstra.tev Specifi¢ harm to their
employment, not merely damage to their personal réputation. Moreover, while it found that
the State had legitimate interests in maintaining the Central Register, it held that the
' standard to support ihe allegations against t‘he su'bjrects ~“‘some credible evidence” -
permitted a “bare minimum” of evidence and imposed no duty on the fact finder to weigh
conflicting evidence, no matter how substantial, The Court of Appeals held thatthe danger
of such a minimal standard of proof was evident, considering the subjective determinations
of credibility in such reports and the high rate of false positive findings, and concluded that

the Due Process Clause of the Federal Constitution required substantiation of child abuse
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reports by a fair preponderance of the evidence before release and dissemination of the
Register to licensing agencies. The Court of Appeals directed that no report shall be
released until a fact finder after a hearing determines that the report is substantiated by a
fair preponderance of the evidence. The Court of Appeals determined that
[d]ue process requires that a person whose constitutional rights are affected
by government action is entitled to be heard and it makes obvious sense in
‘most cases to “minimize substantially unfair or mistaken deprivations" by
insisting that the hearing be granted at a time when the deprivation can still
be prevented. . . The deprivation of a constitutionally protected property
interest may be remedied post hoc by monetary damages but the injury
- inflicted on one’s reputation cannot be so easily overcome. The damage to
the subject following publication of an unsubstantiated report of child abuse
may be irreversible. .
Lee TT v Dowling, and Joe/ P. v Bane, supra.
~ Therefore, this Court cbncludes that publication of an arrest picture and identifying
f information is permissible under certaih'circumstances - except when the circumstances
amount to “stigma plus”.

The Internet and Fregdoni of Information

Essentially, counsel for the COUNTY EXECUTIVE claims that infovrmationip'osted
on the "Wall of Shame” ié a matter of public record which‘ is being made "more public” by
posting iton an lhtern’et Website, and he analogizés the posting to disclosure under FOIL.
ft cannot be disputed that an Internet website, which simultaneously publis}hes and
broadcasts pictures and text locally and globally; with a click ofthe finger, is a technological
phenomenon. Any person with a computer terminal, ih ariy part of the world, can instantly
access the Nassau County website and, with powerful search engines, type in any number

of keyword entries, such as “shame”, “alcohol” and “arrest’, and be directed to the Nassauy
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County website containing press | releases and, therein, to petifjoner’s picfure and
identifying information. Said information may be readily available-to any prospective.
employer, casual acquaintance, potentfal landlord, credit_or, lntemetth_ief or predator. The
petition relates that petitioner has received unr/vanted emaile and phone calls from
strangers on a frequent basis. The Internet has no sunset and postings on it will last and |
be avarlable until some person purges the website, perhaps in decades to come.

The COU NTY EXECUTIVE's analogy of the pdb}hc naturev of the arrest records and .
the availability to the public of such information in req'uests under FOiL overlooks tha‘t“
FOIL is desrgned to grve gurdance to the keeper of records on how to respond foa request
for mformatron and requires the government agencyto balance the prnvate mterest agarnstv
the public interest that would be served by dtsclosureof the personal information before
the mformatron is provided. Assocrated Press vUnn.‘ed States DepartmentofJust/ce 2007 .
WL 737476 (SDNY 2007) “The _[Umted_States] Suprame Court has adopted a b_road
construction of the privacy interests protevcted by FOIA }Exernptio_n‘?(C) [which applies to i
information compiled for'law enforcement purposes]; In Reportere Cemmittee, 489 u.s. -
- at762,the Court determined that ‘rap sheets’ COntaining informatian on arrest, indictnﬁents,f ‘

acquittals, co.nvictiens and sentences of specific i'ndividu}a.l's were eubject to privacy
protections under FOIA Exemption 7 (C)". Assoeiated Press v United States Department |
~of Justice, supra, citing United States Department of Justice v Reporters Commitice forv
Freedom of the Press, 489 US 749, 109 Sup. Ct. 1468, 103 L. Ed2d 774 (1939);
Moreover, FOIL requests may be denied when the person arrested is released and not

prosecuted, as the records are sealed pursuant to CPL §160.50(1) (c). Liebowitz v Safi,
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251 AD2d 581, 874 NYS2d 736 (2™ Dept. 1998). Indeed, in Investigation Te'chnologies,
LLC. v Hom, 4 Misc3d 1023 (A), 798 NYS2d 345 (Supreme NY County 2004), é website
case where an enterprise wanted tb gather information for qulication on its website, the |
Qouh upheld the denial of petitioners’s FOIL request for the birth datés of all Department
of Correction detainees and found "that becauée petitiﬁners’ Internet website" allows forthe
virtual‘unrestricted and _u‘ndetected gathering of persvonal data on"ah individual in violation |
of his pefsbnal privacy right, réépondent's “determination denying dissemination of
detainees' birth dates cahnot be said to be wit'hout basis ih reason ‘or arbitrary. or
capricious”, | -

“Under FOIL, thereis a brdad standard of open disclosure by a governmént agency,
‘except forthé unwarranted invasion ofa pérsdn’s privacy, or where rel’ease'.of information
~ will deprive a person of a fair trial or impartia!‘édjudicatioh. Public Officers L_aw §87(2)(a);
‘see also, New York Times Company v Ci'ty}}o.f New York Fire Department, 195 Misc2d 119,
754 NYS2d 517 (Supreme NY Co. 2003). “What constitutes an unwarranted invasion of "

pérsdnal privacy IS measured by what would:_ be offensive and objedtionable to ‘a |
reasonable man of ordinary sensibiliies”. Dobrinski v Houper, 154 AD2d 736, 546 NYS2d
180 (3™ Dept. 1989). |
None of these protections or avenues for review, as slight as they may be, are .
present when the government agency leuntarily promo_{es and publishes arrest records, |
. containing names, pictures and identifying information, on ‘an Internet website with
unlimited access ;o the public, which may aﬂect a legal status and impose specific harm

by being available to, inter alia, search engines ,credit agencies, landlords and potential -
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employers, for a lifetime, regardless of the underlying outcome of the case. vlt isthe s&opev
and permanency of public disclosure on the Internet by a governmental agency.tha’c
distinguishes the County’s “Wall of Shame” from traditional and regular forrﬁs of reporting
and publication such as print media. The COUNTY EXECUTIVE's campaign ofpu.blicizing
DWI arrest serves a legitimate purpose but the use of specific identifying information on

the lhternet, with its endless implications, is of concern to the Court.

With respect to petitioner’s contentions that the "Wall of Shame” violat_es the
fundamental concept that all citizens charged with criminal defenses are afforded a
“presumption of innocence”, the Couft notes that the lay sense of that term varies
significantly from the legal meaning of the term as deﬁned by the Uu.S. Supreme Court
Wthh has determined that the presumptlon of i mnocence isa standard that applies to.
_ evndentlary and trial issues rather than the prlvacy concerns as set forth herein. See, ;
Taylorv Kentucky, 436 US 478, 98 S. Ct. 1930, 56 L.E2d 468 (1 978); Bel/ v Wolfish, 441
US 520, 99 S..Ct. 1861, 60 L. Ed.2d 447 (1979); cf, Matter of Wayne M., 121 Misc2d 346, o
467 NYS2d 798 ( Family Court, NY Co. 1983). |

In Taylor v Kentucky, the U.S. Supreme Gourt stated that

[tlhis Court has declared that dne accused of a crime is entitled to have his

guilt or innocence determined solely on the basis of the evidence introduced

at trial, and not on grounds of official suspicion, indictment, continued
custody, or other circumstances not adduced as proof at trial. . . And it has
long been recognized that an instruction on the presumption of innocence is

one way of impressing upon the jury the importance of that right. . . (citations
omitted).

In Bell v.Wolfish, The U.S. Supreme Court held that
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[tlhe presumption of innocence is & doctrine that allocates the burden of
proof in criminal trials; it also may serve as an admonishment to the jury to
judge an accused’s guilt or innocence solely on the evidence adduced attrial
and not on the basis of suspicions that may arise from the fact of his arrest,
indictment, or custody, or from other matters not introduced as proof at trial

... But it has no application to a determination of the rights of a pretrial

detainee during confinement before his trial has even begun (emphasis

supplied). ‘ . _
Bell v Wolfish, 441 US 520,99 5..Ct. 1 861, 60 L. Ed.2d 447 (1979). Therefore, the Court | _
‘rejeots petitioner's claim that publication of her arest record violates her right toa
“bresUmption of inhdcence”. Same will be charged to the trier of facts, but it has no
applicability to arraignment or pre-trial proceedings. Bellv Wolfish, supra, Matter of Wayne
’M., supra.

Finally, the Court has considered petitioners assertions of a violation of her
do’nétitutional rights with respect to equa‘l ‘protection' of the law and against cruel and
unusual punishment, and find them to be without merit. However, the Court notes that the
"shaming” of _a citizen as a sanction for DWI has been found by the Court of Appeals fo
be an ihappropriafe' pun'ishment»to be directed by a Judge, even if to protect the public and
for deterrent purposes. State of New York vLettérIough, supra. In Letterlough, the issue
presented was whether, as a oondiﬁon of probation, a Court may ordér‘ the defendant to

| affix to the license place of any vehicle he drives a florescent sign warning"CONVICTED
DWI". As the Court of Appeals made clear, the true design of the sign condition was not
to advance defendant’s rehabilitation (the purpose of probati_on), but to 'punish the
- defendant arid “warn the public' of the threat presented by his bresence behind the wheel"

State of New York v Létterlough, Supra. The Letterlough Court found that the “public

disclosure of a person’s crime, and the attendant humiliation and public disgrace, has
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h_ietorically been' regarded strictly as a fofm of punishment” an'd concluded that fhe
proposed condition required “legislative involvement because of the obvious need for State
-wide uniformity and the kind of policy choices that only an elected Legislature cén make".i
State of New York \)Letz‘en’ough, supra. | o | |
Conclusion
It is the judgment of the Court that the COUNTY EXECUTIVE's actions,‘ in
publishing and. maintaining the petitioner's name, p‘icture and identifying information
embedded in a press release on the County’s Internet websfte, whieh results in Ijmitless ii
and eternel ndtoriety, without any centrols, is sufﬁcient‘to _be the “plus”‘ inthe "stigma p’lus”v_
due proeess analysis in the case at bar. The Court finds thét the petitioner’s due process
Trights have been violated.. | | |
It is therefore | _ |
ORDERED and ADJUDGED, that petitionef is granted a permanent injunction and -
the _COUNTY EXECUTIVE is directed to remove petitioner's DWI arrest record from the "
press release maintaihed on the County web‘site. - |
All further requested relief not specifically granted is denied'.

This constitutes the decision and judgment of the Court,

Dated: October 20, 2008 | ?g/l\—/—’

WILLIAM R. LaMARCA, J.S.C.
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TO:  Foley, Griffin, Jacobson & Faria, LLP
Attorneys for Petitioner
666 Old Country Road
Garden City, NY 11530

Lorna B. Goodman, Esq.
Nassau County Attorney.
Attorney for Respondent

1 West Street

Mineola, NY 11501

burese-haszaucauntyaxacutiva #1/arl78
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